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Attorneys for Plaintiffs

UNITED STATES DISTRICT COURT "
SOUTHERN DISTRICT OF CALIFORNIA |

/

TRIPPLE AAA ASSOCIATION FOR Case No.:

CHILDREN WITH g8CV 2214 L POR

DEVELOPMENTAL DISABILITIES, CIVIL COMPLAINT:

: DISCRIMINATORY PRACTICES IN ‘,"
~ Plaintiffs, PUBLIC ACCOMMODATIONS' ¢

V. , [42 U.S.C. 12182(a) ET. SEQ; CIVIL

CODE 51, 52, 54, 54.1] '

CASA DE EMPENO PAWN SHOP;

GENIS WIGS; DEZUNIGA, DEMAND FOR JURY TRIAL

DOMINGA RAMIREZ _ [F.R.Civ.P. rule 38(b)]

(Trustee/Conservator); DOMINGA

RAMIREZ DEZUNIGA REVOCABLE

FAMILY TRUST; And DOES 1

THROUGH 10, Inclusive

Defendants.

INTRODUCTION
Plaintiffs herein .complain, by filing this Civil Complaint in accordance with rule 8 of the
Federal Rules of Civil Procedure in the Judicial Districlt of the United States District Court of the
Southern District of California, that Defendants have in the past, and presently are, engaging in
discriminatory practices against individuals with disabilities, specifically including minorities with
disabilities. Plaintiffs allege this civil action and others substantial similar thereto are necessary to
compel access complianée because empirical research on the effectiveness of Title III of the

Americans with Disabilities Act indicates this Title has failed to achieve full and equal access




20

21

22

23

24

25

26

27

28

J:ase 3:06-cv-022$L-POR Document1 Filed 10/32006 Page 2 of 21

simply by the executive branch of the Federal Government funding and promoting voluntary.
compliénce efforts. Further, empirical research shows when individuals with disabilities give
actual notice of potential access problems to places of public accommodation without a federal
civil rights action, the public accommodations do not remove the access barriers. Therefore,
Piaintiffs make the following allegations in this federal civil rights action:
JURISDICTION AND VENUE

1. The federal jurisdiction of this action is based on the Americans with Disabilities Act, 42
United States Code 12101-12102, 12181-12183 and 12201, et seq. Venue in the Judicial District
of the United States District Court of the Southern District of California is in accordance with 28
US.C.§ 1391(5) because a substantial part of Plaintiffs’ claims arose within the Judicial District of]
the United States District Court of the Southern District of California. |

SUPPLEMENTAL JURISDICTION
2. The Judicial District of the United States District Court of the Southern District of
California has supplemental jurisdiction over the state claims as alleged in this Complaint pursuant
to 28 U.S.C. § 1367(a). The reéson supplemental jurisdiction is proper in this action is because all
the causes of action or claims derived from federal law and those arising under state law, as herein
alleged, arose from common nucleus of operative facts. The common nucleus of operative facts,
include, but are not limited to, the incidents where Plaintiffs were denied full and equal aécess to
Defendants' facilities, goods, and/or services in violation of both federal and state laws when they
attempted to enter, use, and/or exit Defendants’ facil'ifies as described below within this Complaint.
Further, due to this denial of full and equal access, TRIPPLE AAA ASSOCIATION FOR
CHILDREN WITH DEVELOPMENTAL DISABILITIES and other persons with disabilities were
injured. Based upon the said allegations, the state actions, as stated herein, are so related to the
federal actions that they form part of the same case or controversy and the actions would ordinarily
be expected to be tried in one judicial proceeding.

NAMED DEFENDANTS AND NAMED PLAINTIFF

3. Defendants are, and, at all times mentioned herein, were, a business or corporation or
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franchise organiied and existing and/or doing business under the law,s‘ of the State 6f California.
Plaintiffs are informed and believe and thereon allege that Defendants CASA DE EMPENO
PAWN SHO_P; and GENIS WIGS are located at 561 E. San Ysidro Blvd, San Ysidro, California
92173. Plaintiffs are informed and believe and thereon allege that Defendants DEZUNIGA,
DOMINGA RAMIREZ (Trustee/Conservator); and DOMINGA RAMIREZ DEZUNIGA
REVOCABLE FAMILY TRUST are the owners, operatoré and/or lessors of the property located at
561 E. San Ysidro Blvd., San Ysidro, CA, 92173; Assessor’s Parcel Number 666-200-66.
Defendants DEZUNIGA, DOM“INGA RAMIREZ (Trustee/Conservator); and DOMINGA
RAMIREZ DEZUNIGA REVOCABLE FAMILY TRUST are located at 561 E. San Ysidro Blvd.,
#12, San Ysidro, California 92173. The words “Plaintiffs”” and "Plaintiff's Member" as used herein
specifically include the organization and TRIPPLE AAA ASASOCIATION FOR CHILDREN WITH]
DEVELOPMENTAL DISABILITIES and persons associated with its:-Members who accompanied
Mémbers to Defendants’ facilities.

4. Defendants Does 1 through 10, were at all times relevant herein subsidiaries, employers,
employees, agents, of CASA DE EMPENO PAWN SHOP; GENIS WIGS; DEZUNIGA,
DOMINGA RAMIREZ (Trustee/Conservator); and DOMINGA RAMIREZ DEZUNIGA
REVOCABLE FAMILY TRUST. Plaintiffs are ignorant of the true names and capacities of
Defendants sued herein as Does 1 through 10 inclusive and therefore sues these Defendants by such
fictitious names. Plaintiffs will pray leave of the court to amend this complaint to allege the true
names and capacities of the Does when ascertained.

5. Plaintiffs are informed and believe, and thereon allege, that Defendants and each of them -
herein were, at all times relevant to the action, the owner, lessor, lessee, franchiser, franchisee,
general partner, limited partner, agent, employee, representing partner, or joint venturer of the
remaining Defendahts and were acting within the course and scope of that relationship. Plaintiffs
are further informed and believe, and thereon allege, that each of the Defendants herein gave |

consent to, ratified, and/or authorized the acts alleged herein to each of the remaining Defendants.
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CLASS ACTION ALLEGATIONS UNDER FED.R.CIV.P. 23(b)

6. As a class Plaintiffs are members of a group composed of persons with a wide range of
disabilities, limited to persons who use wheelchairs for mobility, Who must be able to access
establishments, like Defendants’ establishments. Plaintiffs_are precluded from equal access to .
Defendants’ establishments so meaningfully because the establishments, and each of them, fail to
provide access for members of the disability community who use a wheelchair for mobility
throughout the facility. The Supreme Court of the United States has held as long as the class
representative provides adequate representation for the class’ interésts, the court has the power to
adjudicate the rights and obligations of all class members — even those who would otherwise be
beyond the reach of its personal jurisdiction. [See Phillips Petroléum Co. v. Shutts, 472 US 797
(1985)] This.case stands for the proposition that minimum contacts are not required with
nonresident members of a plaintiff class because, “the burdens placed by a State upon absent class
action plaintiff are not of the same order or magnitude as those it places on an absent defendant.”
Id. Plaintiffs allege they will insure class members shall receive adequate notice of the proceedings
and the opportunity to “opt out.” The class to be represented by plaintiffs is so nufnerous that
joinder of all members is impracticable. As determined by Congress in 1990 there were
approximately 43,000,000 Americans with one or more physical or mental disabilities, and that
number has increased since 1990 and continues to increase. A great many on those individuals,
numbering in the millions, are exposed and potentially subjected to the lack of access. The
individual plaintiffs and members of the plaintiff organizations represént a representative cross-
section of all of the disabilities to be protected by the ADA and include individuals with mobility
impairments, hearing impairments, visual impairments, and other physical and mental disabilities.
The questions of law and fact relating to the representative plaintiffs, such as the alleged ADA
violations existing in defendant’s facility and the ADA requirements established by the ADA and
the Department of Justice’s accessibility guidelines, are similar and common to the law and fact
questions which would be raised by other members of the class if they were individually named

plaintiffs herein. Similarly, the claims and defenses to be raised by and against the parties herein
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are typical of the claims or defenses which Would be raised by the members of the class if they were
a party to this action. The plaintiffs in this cause seek injunctive relief for the implementation of
the relief provided by the ADA, which is the same relief which would be sought by each class
member if he/she brought a claim individually. Accordingly, the plaintiffs herein as the
representative parties, will fairly and adequately protect the interest of the class. ;Fhe relief sought
herein is for the benefit of all members of the class and consistent injunctive relief should be
provided for Defendants’ facility in violation of the ADA. Prosecution of this matter by individual
members of the class would only create a risk of inconsistent and varying adjudications and the
establishment of the incompatible standards by defendant and adjudications which may be
dispositive of the interesté of the other class members. Further, plaintiffs allege that defendant’s
hotels do not comply with the ADA and the Department of Justice guidelines promulgated
thereunder. Therefore, defendants has acted or failed to act in a manner and on grounds applicable
to the class as a whole. Therefore, final injunctive relief for the class as a whole is appropriate. The
questions of law and fact common to the members of the class, such as the degree of ADA non-
compliance, specific determination of the h'oﬁ-compliance and the structural modifications
necessary, which will raised aﬁd adjudicated herein predominate over any questions affecting only
the individual plaintiffs or individual members of the claés. As a result, this class action is the
optimal method for reaching a fair and efficient adjudication of the controversy raised herein.
Pursuant to the mandates of 42 USC § 12134(a), on] ulvy 26, 1991, the Department of Justice,
Office of Attorney General, promulgated federal regulations to implement the requirements of the

ADA. 28 CFR Part 36.

CONCISE SET OF FACTS

7. TRIPPLE AAA ASSOCIATION FOR CHILDREN WITH DEVELOPMENTAL
DISABILITIES was formed to advocate for the civil rights of minorities and children with
disabilities; a substantial population with neither an advocate nor voice in the disability movement.

It is well documented by the federal government and others that the promises and opportunities
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affdrded by the Americans with Disabilities Act are not reaching minorities with disabilities.
Further, there is abundance of evidence to show, despite the federal government’s unprecedented
and aggressive ADA awareness and technical assistance drive, businesses in the ﬁlinority
communities are not complying with the ADA. For example, the National Council on Disability
reported in 1993 that minorities with disabilities face double discrimination; they are poorer; they
have fewer opportunities than others. Also, the fastest growing segment of the disability population
is from minority communities because those communities are growing faster than the Anglo
communities, and because persons from minority communities have a higher risk of disability. In
fact, studies show the rate of disability for Whites is 7%, for African-American 13%, and for
Hispanics 9%. Moreover, from 1983 to 1994 the disability non-White population increased by
50.4% whereas the disability White population only increased 11.3%. Even more intriguing is the
non-White 18 years older and under population rate of disability increased by 86.6%. Further,
evidence suggests minorities with disabilities tend to live with their families in conditions of
poverty (61%), and they tend not to advocate for their civil rights. Hence, Members of TRIPPLE
AAA ASSOCIATION FOR CHILDREN WITH DEVELOPMENTAL DISABILITIES specifically
intend to zealously advocate for fninorities and children with disabilities and desire equal access to
businesses within their community, as well as communities more populous of minorities with

disabilities, and these are the reasons Plaintiffs filed this action. -

Plaintiffs allege businesses often state that they have few customers with disabilities.
Plaintiffs allege such customers avoid patronizing inaccessible business and are deterred from
patronizing such businesses. The courts have recognized deterrence-based damage claims under
Civil Code 54.3 and 52. Since California courts have held that the California disability access laws
manifest an intent on the part of the iegislature that they be interpreted in a manner that maximizes
incentives for compliance, see Donald, 266 Cal. Rptr. at 808-11, the courts conclude that
application of this canon of construction fequires that 54.1 and 51, and their respective damages

provisions, 54.3 and 52, be interpreted as extending to claims based on incidents of deterrence. The

courts therefore hold that where a plaintiff can prove that violations of applicable California
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disability access standards deterred her on a particular occasion from attempting to attend a place of]
public accommodation, that plaintiff states a claim for relief under California Civil Code 54.1 and
51 and, in particular, for damages, under 54.3 and 52. Plaintiffs allege people with disabilities still
face systemic discrimination each and every day. One of the most debilitating forms of
discrimination is segregatfon imposed by others. Discrimination also includes exclusion, or denial
or benefits, services, or other opportunities that are as effective and meaningful as those provided to
others. Discrimination results from actions or inactions that discriminate by effect as well as by
intent or design. Discrimination also includes harms resulting from the construction of
transportation, architectural, and communication barriers and the adoption or application of
standards and criteria and practices and procedures based on thoughtlessnéss or indifference-of
benign neglect. Discrirhination also includes harms affecting individuals with a history of
disability, and those regarded by others as having a disability as well as persons associated with
such individuals that are based on false presumptions, generalizations, misperceptioné, patronizing
attitudes, ignorance, irrational fears, and pernicious mythologies. Discrimination also‘ includes the
effects a person's disability may have on others. The ADA aim is: (1) To provide a clear and
comprehensive national mandate for the elimination of discrimination against individuals with
disabilities; [and] (2) to provide clear, strong, consistent, enforceable standards addressing
discrimination against individuals with disabilities. 42 U.S.C. § 12101(b)(1), (2) (Supp. 11 1990)
Plaintiffs allege the legislative history of the Act, which reflects congressional, concerns over the
deleterious effects of discrimination against people with disabilities. As a result, Congress
incorporated within Title II of the ADA the remedial provision in Section 504 of the Rehabilitation
Act of 1973. (As amended 29 U.S.C. § 794a) 42 U.S.C. § 12133 (See Smith v Barton, 914 F.2d
1330, 1336 (9th Cir. 1990), cert. denied, 111 S.Ct. 2825 (1991)) Much has been written recently
about the ADA and its mechanisms of enforcement. [See e.g., Doran v. Del Taco, Inc., ---
F.Supp.2d ---- (C.D. Cal. June 9, 2005); Molski, 347 F.Supp.2d at 862-63; Parr v. L & L Drive-Inn
Restaurant, 96 F.Supp.2d 1065, 1070-71 (D.Haw.2000)] For purposes of this suit, it is sufficient to

note that the statute creates a private right of action through which a litigant may seek injunctive
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I relief as well as attorneys' fees and costs. (42 U.S.C. § 12188(a)) Plaintiffs allege that it cannot be
: said that because an attorney has chosen to specialize in an area, which provides statutory attorneys
’ fees his practice is necessarily suspect. Class actions, antitrust, and consumer protection statutes are
) just some of the examples where the legislature has made a determination that society will benefit
’ from private attorneys general. The ADA is but another example.
° 8. Plaintiff TRIPPLE AAA ASSOCIATION FOR CHILDREN WITH DEVELOPMENTAL
! DISAB‘H,ITIES is an organization that advocates on the behalf of minorities and children with
’ disabilities when their civil rights and liberties have been violated.
’ 9. Plaintiff’s Members desired to patronize Defendants’ facilities to utilize their goods and/or
? services.
! 10.  Plaintiff’s Members expressly intend to patronize Defendants’ establishment and the
’ property that is the subject of this Complaint in the immediate future.
? 11.  When Plaintiff’s Member and Plaintiff attempted to visited Defendants’ facilities, they
:: discovered the parking, exterior path of travel, ramp, entrance and interior path of travel public
6 ‘accommodations at Defendants’ business establishment fails to comply with ADA Acc.ess
, Guidelines For Buildings and Facilities (hereafter referred to as "ADAAG") and/or California's
" Title 24 Building Code Requirements as specified in Attachment A. Defendants failed to remove
o ||BceeSS barriers within the parking, exterior path of travel, ramp, entrance and interior path of travel
0 public accommodations of Defendants’ establishment. Plaintjff’s Members were deterred from
2l patronizing the facility because they would have personally experienced difficulty with access
- barriers at Defendants’ facility as specified iﬁ Attachment A.
- 12.  While Plaintiff(s) and the Class expressly want to patronize Defendants’ establishment and
” the property that is the subject of this‘ Complaint in the immediate future, Plaintiff aﬁd Plaintiff’s
” Member is expressly deterred from returning to the establishment and the property that is the
26 subject of this Complaint due to the existence of the architectural barriers outlined above in
,7 || Paragraphs 10 through 11, as well as Attachment A. |
28 13. Pursuant to federal and state law, Defendants are required to remove barriers to their
8




